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DRAFT
FINANCIAL POWER SUPPLY 

FIRM BACKSTOPPING AGREEMENT


THIS AGREEMENT made effective as of the ____ day of ______, 2011 (the “Effective Date).

BETWEEN:

[Service Provider] a [type of legal entity] [formed, incorporated, amalgamated etc.] under the laws of the Province of [jurisdiction of formation] (hereinafter referred to as the “Service Provider”)


‑ and ‑

EPCOR Energy Alberta Inc. a corporation incorporated under the laws of the Province of Alberta, and a wholly owned subsidiary of EPCOR Utilities Inc. (hereinafter referred to as the “Service Receiver”)

WHEREAS the Service Receiver has requested the Service Provider to provide, and the Service Provider is willing to provide the Contract Services to the Service Receiver upon the terms and conditions set forth in this Agreement;
AND WHEREAS the Service Receiver engages in a regularly scheduled and recurring monthly online Auction Process to procure regulated rate supply in the form of Alberta financial power swaps;

AND WHEREAS the Service Receiver utilizes a process to promote a fair and efficient market for their supply procurement that may result in the Service Receiver being unable to fill its supply needs in their entirety solely through the monthly online Auction Process;

AND WHEREAS the Service Receiver requires a counter party to supply any unfilled supply requirement in the event that the supply needs are not met at the close of each Procurement Period;
AND WHEREAS the Service Provider is a power financial swap market participant with the capability to enter into supply transactions with the Service Receiver for central clearing utilizing the OTC services of the NGX;

NOW THEREFORE this Agreement witnesses that in consideration of the mutual covenants and agreements herein contained, the Service Receiver and the Service Provider agree as follows:


ARTICLE 1

INTERPRETATION
1.1
Definitions
In this Agreement, including all recitals, schedules and attachments hereto, unless otherwise indicated or the context otherwise requires, the following words and expressions shall have the following meanings: 
“Act” means the Electric Utilities Act (Alberta);

“Agreement” means this agreement and all schedules attached hereto and all amendments made hereto from time to time; 

“Alternate Backstop Price” or “ABP” means the reasonable and prudent price at which the Service Provider can demonstrate a price higher than the Back Stop Price; confirmation of which price may be required to confirm that such a price was available in the market and which confirmation shall be conducted in accordance with the standards detailed in Schedule “A”;
“Annual Retainer Fee” has the meaning ascribed thereto in Schedule “B”;
“AUC” means the Alberta Utilities Commission, the successor to the EUB with respect to regulatory oversight of utilities in Alberta;
“Auction Process” means the process by which the Service Receiver procures supply from market participants through the NGX online system for each calendar month, utilizing multiple auction sessions throughout the Procurement Period to source its Supply Requirement for each month, which process is described further in Schedule “C” to this Agreement;   
“Average Monthly Flat Pool Price” means the monthly arithmetic average of the hourly real-time market prices for the Flat Product for all hours, established by the Alberta Electric System Operator;
“Average Monthly Peak Pool Price” means the monthly arithmetic average of the hourly real-time market prices for the 7 x 16 Peak Product hours, established by the Alberta Electric System Operator;
“Backstop Period” means the Business Days between the day in which the Service Receiver notifies the Service Provider of the Backstop Quantity for the calendar flow month and the end of the Procurement Period as defined by the RRO Regulation for that calendar flow month;

“Backstop Price” means the highest price at which the Service Receiver was able to procure a similar Lot in the final round (typically the contingency auction) of the Auction Process for that Procurement Period, and in the event of no transactions in the auction shall mean the “seed price” for the auction as defined in the EPSP;
“Backstop Quantity” means the number of Lots remaining that are required to fill the Supply Requirement for any given calendar month;
“Board of Arbitrators” shall have the meaning ascribed to that term in Section 8.3;

“Business Day” means any day when chartered banks in Calgary, Alberta are open for the conduct of business;
“Canadian Prime Rate” means the rate of interest expressed as a rate per annum which the Royal Bank of Canada establishes from time to time at its main office in Edmonton, Alberta as its posted prime rate;

“Confidential Information” shall have the meaning ascribed to that term in Section 6.1;

“Consultation Parties” means the Consumers’ Coalition of Alberta and the Office of the Utilities Consumer Advocate;
“Contract Property” means all trade secrets, trademarks, patents, copyrights, and other proprietary rights of the Service Receiver, together with all documents, information, data, computer programs, electronic media, know how, knowledge, trade secrets, trademarks, patents, copyrights or products developed, improved or prepared by the Service Provider, or its employees, agents or subcontractors while performing this Agreement containing or based upon, in whole or in part, information provided by or in relation to the Service Receiver;
“Contract Services” means, the supply any unfilled supply requirement in the event that the supply needs of the Service Receiver are not met at the close of each Procurement Period, which Contract Services are more particularly described in Schedule “A”;
“Deemed Price” means the Backstop Price;
“Delivery Period” means the calendar month for which the Backstop Quantity is being supplied;
“EPSP” means the 2011 – 2014 EPCOR Energy Alberta Inc. Energy Price Setting Plan approved by the AUC in Decision 2011 - 123;
“EUB” means the Alberta Energy and Utilities Board, the regulatory body succeeded by the AUC with respect to regulatory oversight of utilities in Alberta;

“Execution Price” means the price at which the Service Provider was able to supply the Backstop Quantity for that Procurement Period, and the Execution Price shall be the Backstop Price, Alternate Backstop Price or Deemed Price, as applicable;
“Execution Quantity” means the number of Lots the Service Provider procured for any given calendar month under the backstop arrangement;
“Flat Product” means an electrical energy product for all hours in a day, Monday through Sunday inclusive;

“Flat Transaction Fee” has the meaning ascribed thereto in Schedule “B”;
“Force Majeure” means circumstances not reasonably within the control of the Parties including acts of God, strikes, lockouts or other industrial disturbances, acts of the public enemy, wars, blockades, insurrections, riots, epidemics, landslides, lightning, earthquakes, fires, storms, floods, high water, washouts, inclement weather, orders or acts of civil or military authorities, civil disturbances, explosions, breakdown or accident to equipment, mechanical breakdowns, interruption of supply, goods or services including electricity or the electricity distribution service, the intervention of federal, provincial, or local government or from any of their agencies or boards, interruption of the NGX and the services provided by the NGX, the order of direction of any court, and any other cause, whether of the kind herein enumerated or otherwise;
“Independent Advisor” means an independent expert retained by the Consultation Parties and the Service Receiver to provide advice and assistance as provided in the EPSP;
“Lot” means 25 MW for each hour underlying an Alberta Flat Electricity Swap and 10 MW for each hour underlying an Alberta Extended Peak Electricity Swap as the swap products are defined in the NGX Contracting Party’s Agreement;

“NGX” means the Natural Gas Exchange Inc. headquartered in Calgary, Alberta, Canada which provides electronic trading, central counterparty clearing and data services to the North American natural gas and electricity markets;
“OTC” means Over the Counter clearing;
“OTC Transaction” means the transaction by which the Service Provider clears the Execution Price plus the applicable Transaction Fee with the Service Receiver through the NGX clearing system.  The OTC Transaction is commenced by the Service Provider submitting a request to clear the Execution Price plus the applicable Transaction Fee to the NGX clearing system within two (2)  Business Days of the Backstop Quantify being procured.  The OTC Transaction shall be completed upon receipt by   NGX of confirmation by the Service Receiver of the Service Provider’s OTC Transaction request and the processing of the OTC Transaction by the NGX through the NGX clearing system;
“Party” means either the Service Receiver or the Service Provider and “Parties” means both of them;
“Peak Transaction Fee” has the meaning ascribed thereto in Schedule “B”;
“Person” means an individual, corporation, partnership, joint venture, association, trust or unincorporated organization;
“Procurement Period” for each month means the period beginning 45 calendar days prior to each month and ending on the sixth (6th) Business Day prior to each month;
“RRO Regulation” means the Regulated Rate Option Regulation, Alberta Regulation 262/2005;
“Supply Requirement” means the total supply of power that Service Receiver is required to procure to meet its obligations under the RRO Regulation;
“Term” means the period set forth in Section 5.1;
“Transaction” means the procurement of the Backstop Quantity by the Service Provider;
“Transaction Fee” means either the Flat Transaction Fee or the Peak Transaction Fee.
1.2
Number and Gender
Words used herein importing the singular number only shall include the plural and vice versa and words importing the use of any gender shall include all genders.

1.3
References

References to the words "Article" and "Section" herein shall, unless the contrary be expressly stated, refer to an Article or Section of this Agreement, and references to "hereof", "herein", "hereby", "hereunder" and "this Agreement" refer to the whole of this Agreement including the Schedules attached hereto.  The term “including” means “including without limitation”.
1.4
Amendments to Agreements and Law
References herein to any agreement or document, shall be deemed to be a reference to such agreement or document as varied, amended, modified, supplemented, or replaced from time to time.  Any specific reference herein to any enactment of law shall be deemed to such enactment as the same may be amended or re‑enacted from time to time and every statute that may be substituted therefore and, in any such event reference to such enactment shall be read as referring to such enactment as so amended, re‑enacted or the statute substituted therefore, as the case may be.

1.5
Headings
The division of this Agreement into Articles, Sections and other subdivisions and the insertion of headings are for convenience of reference only and are not to be used in construing or interpreting this Agreement or any portion thereof.

1.6
Governing Law
This Agreement shall be governed by and interpreted in accordance with the laws of the Province of Alberta and the federal laws of Canada applicable therein.  In addition, the Parties agree to accept the jurisdiction of the courts of the Province of Alberta and all courts of appeal therefrom for purposes of the interpretation, construction and enforcement of this Agreement.
1.7
Severability

Each provision of this Agreement is intended to be severable and, if any provision is determined by a court of competent jurisdiction to be illegal or invalid or unenforceable for any reason whatsoever, such provision shall be severed from this Agreement and will not affect the legality or validity or enforceability of the remainder of this Agreement or any other provision hereof.

1.8
Next Business Day
In the event that any date on which any action is required to be taken hereunder by any of the Parties hereto is not a Business Day, such action shall be required to be taken on the next succeeding day which is a Business Day.

1.9
Entire Agreement
This Agreement including the annexed Schedules constitutes the entire agreement among the Parties relating to the matters set forth herein and in the Schedules and shall supersede and cancel any and all pre‑existing agreements and understandings among the Parties relating thereto and any and all prior contemporaneous negotiations, prior memoranda of understanding or position, and preliminary drafts and prior versions of this Agreement or the Schedules, whether signed or unsigned, shall not be used to construe the terms or affect the validity or interpretation of this Agreement or the Schedules.  This Agreement is a binding contract between the Service Receiver and the Service Provider that requires firm delivery of the Contract Services by the Service Provider.
1.10
Schedules

The following Schedules are attached to and form part of this Agreement:

Schedule “A” – Scope of Contract Services

Schedule “B” – Payment for Contract Services

Schedule “C” – Attachments
If there is any conflict between the body of this Agreement and the attached Schedules, the body of this Agreement shall prevail.


ARTICLE 2

CONTRACT SERVICES
2.1
Contract Services
Commencing on the Effective Date, the Service Provider shall provide to the Service Receiver the Contract Services more particularly described in Schedule “A” in accordance with this Agreement.

2.2
Warranty

The Service Provider represents and warrants that it is capable of providing the Contract Services as required by this Agreement.  The Service Provider further represents and warrants that the Contract Services provided by the Service Provider pursuant to this Agreement will be performed with reasonable skill, care, and diligence and in accordance with generally accepted, utility operating standards and practices.

2.3
Laws and Regulation

The Service Provider shall comply with all laws and regulations governing the Service Receiver and the Service Provider which are applicable to the performance of the Contract Services at the place or places at which the Contract Services are performed.
ARTICLE 3
PAYMENT

3.1
Compensation
As full consideration for performance of the Contract Services, the Service Receiver shall pay the Service Provider the compensation (“Compensation”) provided in Schedule “B” at the times and in the manner provided in Schedule “B”.  All fees payable to the Service Provider are exclusive of the federal goods and services tax , provincial sales taxes and harmonized sales tax but are inclusive of all other taxes, customs, duties, excise taxes and non-resident withholding taxes (if applicable). 
3.2
Invoicing and Payment
The Service Provider shall invoice the Service Receiver in the manner provided in Schedule “B”. Any amounts outstanding after the due date shall accrue interest at the rate of two (2%) percent per annum above the Canadian Prime Rate compounded monthly, until paid in full.

3.3
Method of Payment
Each invoice (and any non-invoiced amounts) shall be paid in full in Canadian funds by cheque or wire transfer to the Service Provider's account at such bank as the Service Provider may stipulate by notice to the Service Receiver from time to time.

3.4
Invoice Errors
If an error is found in any invoice, the Party identifying the error shall immediately advise the other Party.  Any adjustment necessary to correct such error shall be made in a subsequent invoice.

3.5
Records
The Service Provider shall maintain complete and accurate books, records, and accounts of and supporting documents for all work performed and items billed for Contract Services.  The Service Provider shall ensure that the books, records, accounts, and documents are not destroyed without the Service Receiver’s written authorization for a period of seven (7) years after the termination or expiration of this Agreement.  The Service Provider shall, on demand, make available to the Service Receiver or its respective duly authorized representatives for inspection, reproduction, audit or any other reasonable purposes, every such book, record, account, and document.

3.6
Invoice Disputes
In the event that the Service Receiver disputes in good faith any part of an annual invoice, such dispute shall be resolved, in accordance with the provisions of Article 8.  The Service Receiver shall nevertheless pay to the Service Provider the full amount of the invoice within the time set forth in Schedule “B”.  The Service Provider shall pay to the Service Receiver any adjustment which may finally be determined to be due to the Service Receiver on the resolution of the dispute plus interest at the rate of two percent (2%) per annum above the Canadian Prime Rate charged from the invoice date to the date of resolution billed within fifteen (15) days of the date of such final determination.


ARTICLE 4

INDEMNITIES AND LIMITATION OF LIABILITY

4.1
Indemnity
The Service Provider shall be responsible for and shall indemnify and save harmless the Service Receiver and its affiliates, subsidiaries and associated companies and their respective officers, directors, agents and employees severally and collectively from any and all losses, claims, demands, liabilities, damages, pleadings, fines, penalties, judgments, and expenses (including without limitation, legal expenses on a solicitor and his own client basis), suffered or incurred by or brought against any or all of them by reason of any act or omission of the Service Provider or its employees, agents or subcontractors in connection with the performance, non-performance and/or purported performance of the Contract Services.
4.2 Liability of the Service Receiver
Unless caused by its gross negligence or willful act or omissions of the Service Receiver or its or its employees, agents or subcontractors, the Service Receiver shall not be liable to the Service Provider for any losses, claims, demands, liabilities, damages, pleadings, fines, penalties, judgments, and expenses, notwithstanding the Service Receiver’s notice of the same, arising out of or caused by the provision of the Contract Services.
4.3 Limitation of Liability

Notwithstanding any other provision of this Agreement, in no event and under no circumstances shall the aggregate liability of the Service Receiver exceed the aggregate price of the Contract Services.

4.4
Limitation of Liability for Consequential Damages
Notwithstanding anything to the contrary contained in this Agreement, neither Party will be liable to the other Party for any damage, cost, expense, injury, loss or other liability of an indirect, special or consequential nature suffered by the other Party or claimed by any third party against the other Party which arises due to such Party's failure to perform its obligations under this Agreement or for any other reason (including negligence on its part or on the part of any person for whose acts it is responsible), howsoever and whensoever caused, and whether arising in contract, negligence or other tort liability, strict liability or otherwise; and without limiting the generality of the foregoing, damage, injury or loss of an indirect or consequential nature shall include loss of revenue, loss of profits, loss of production, loss of earnings, loss of contract, cost of purchased or replacement capacity and energy, cost of capital and loss of the use of any facilities or property owned, operated, leased or used by the other Party or a third party.


ARTICLE 5

TERM AND TERMINATION
5.1
Term
This Agreement shall commence on the Effective Date and shall continue in full force until __________, unless otherwise agreed to by the Parties in writing.
5.2
Termination
The Service Receiver may terminate this Agreement, in whole or in part, for any reason, without cause, by giving written notice to the Service Provider at least fourteen (14) days prior to the termination date stated in the notice.  In addition, the Service Receiver in its sole discretion may immediately terminate this Agreement without limiting any of its other rights or remedies, if the Service Provider at any time: (a) fails to perform the Contract Services; (b) fails to comply with any terms, conditions or provisions of this Agreement; or (c) is adjudged bankrupt or makes a general assignment for the benefit of creditors, or if a receiver or receiver and manager is appointed with respect to the property of the Service Provider or institutes or is the subject of any other type of insolvency proceeding under the Bankruptcy and Insolvency Act (Canada) or the Companies’ Creditors Arrangement Act (Canada) or otherwise.  Notwithstanding the foregoing, if the Service Provider, in the Service Receiver’s sole opinion, is in default of any provision of this Agreement, the Service Receiver may, without limiting any other remedy it may have, correct the default and may deduct the cost of correction from any payment then or thereafter due to the Service Provider.  Termination of this Agreement by the Service Receiver shall not operate to relieve or discharge the Service Provider from any obligation under this Agreement in respect to the Contract Services that have been completed. Upon termination, the Service Provider shall submit to the Service Receiver for verification and approval an itemized invoice for Contract Services performed up to and including the date of termination.  Subject to the foregoing, in the event this Agreement is terminated by the Service Receiver, the Service Receiver shall pay the Service Provider for Contract Services satisfactorily performed to the date of termination, less all amounts previously paid for the Services less any other amounts that may be owing by the Service Provider to the Service Receiver (or any of its affiliates, subsidiaries or associated companies).  The Service Receiver shall have no liability of any nature whatsoever to the Service Provider for any consequential damages, loss of profit or any other losses suffered, either directly or indirectly, by the Service Provider as a result of the termination of this Agreement.
ARTICLE 6

CONFIDENTIALITY AND INTELLECTUAL PROPERTY
6.1
Confidentiality
For purposes of this Agreement “Confidential Information” means all documents, information, data, computer programs, know-how, knowledge and any other information provided by the Service Receiver or received by the Service Provider in connection with the performance of this Agreement and shall include, without limitation, the Contract Property, financial information, business plans, forecasts and market strategy, telecommunication technology and any other information conceived, developed or containing or based upon, in whole or in part, Confidential Information, by the Service Provider in the performance of the Services.  The Service Provider shall (a) keep in strict confidence all Confidential Information which the Service Provider may acquire in connection with or as a result of performance of this Agreement whether relating to the subject matter of this Agreement or the business of the Service Receiver; (b) not publish, communicate, divulge or disclose to any third party or parties during the Term of this Agreement or at any time thereafter, any Confidential Information, without the express prior written consent of the Service Receiver; (c) transfer and deliver to the Service Receiver on completion or termination of this Agreement (or earlier if the Service Receiver so requests), all documents, notebooks, charts, drawings, files, computer disks, electronic media and all other records of any kind whatsoever in the possession or control of the Service Provider pertaining to the Confidential Information; except such Confidential Information that may be stored electronically pursuant to the Service Providers automatic computer system back-up procedures; provided that the Service Provider shall not access the Service Receiver’s designated Confidential Information stored pursuant to such computer back-up procedures unless the Service Receiver has (following the date on which the Contract Services are concluded or terminated or the Service Receiver demands the return of its Confidential Information), given its prior written approval to such access.  The Service Provider shall only use or make use of the Confidential Information for the sole purpose of fulfilling its obligations under this Agreement; any other use of the Confidential Information, during or after the Term of this Agreement, is expressly prohibited.  The Service Provider acknowledges that the breach by it of this Article 6 would cause irreparable harm to the Service Receiver which would not be adequately compensated for by damages and accordingly, in the event of such breach or any threatened breach, and in addition to any other rights it may have, the Service Receiver shall be entitled, in its sole discretion, to commence proceedings for injunctive relief and the Service Provider hereby consents to any and all injunctions, restraining orders, directives and other equitable orders being issued against it restraining it from any further breach of this Article 6.
6.2
Exceptions
Confidential Information shall, for the purposes of this Agreement, not include (a) any information which was rightfully in the possession of the Service Provider prior to the date of disclosure of such information to the Service Provider by the Service Receiver; (b) any information which was in the public domain prior to the date of disclosure of such information to the Service Provider by the Service Receiver; (c) any information which becomes part of the public domain by publication or otherwise except by an unauthorized act or omission on the part of the Service Provider; (d) any information which is supplied to the Service Provider by a third party who is under no obligation to the Service Receiver to maintain such information in confidence; and (e) any information which is developed by the Service Provider independently of the disclosures made by the Service Receiver under this Agreement.
6.3
Intellectual Property
All Contract Property shall be and shall remain the sole property of the Service Receiver and shall be delivered to the Service Receiver upon termination of this Agreement or upon demand by the Service Receiver.  The Service Provider hereby assigns its entire rights in the Contract Property to the Service Receiver and waives all moral rights that it may have in respect of the Contract Property.

ARTICLE 7

FORCE MAJEURE
7.1
Relief from Obligations
The Service Receiver is relieved of its obligations under this Agreement, and shall not be liable for any failure to comply with the terms of this Agreement, to the extent that and when such failure is due to, or is a consequence, any event of Force Majeure.

ARTICLE 8

DISPUTE RESOLUTION
8.1
Dispute Resolution
Any matter in dispute under or relating to this Agreement, unless settled in the manner provided by Section 8.2, will be finally resolved by binding arbitration in the manner provided in Article 8. 

8.2
Informal Dispute Resolution

The Parties wish to foster a mutually beneficial relationship under this Agreement and to encourage an informal mechanism for the resolution of disputes.  Either Party may, at any time, notify the other Party of an intention to discuss or dispute any matter connected with this Agreement.  Within fifteen (15) days of receiving such notification, the Parties shall each appoint a representative knowledgeable on the topic at issue and such representatives and the Independent Advisor shall meet within the following thirty (30) days in an attempt to settle the matter at issue.  If the representatives of the Parties are unable to resolve the matter at issue within thirty (30) days of their first meeting, then the Parties shall each appoint a senior officer knowledgeable on the topic at issue and such senior officers and the Independent Advisor shall meet within fifteen (15) days in an attempt to resolve the matter at issue.  If the senior officers of the Parties are unable to resolve the matter at issue within a further thirty (30) day period following their first meeting, or if either Party fails to appoint a representative or senior officer or if such representatives or senior officers fail to meet with each other in either case within the time periods specified herein, then either Party may refer the matter at issue to binding arbitration in accordance with this Article 8. 

8.3
Arbitration
In the event that the Parties are unable to resolve a disagreement or dispute pursuant to Section 8.2, either Party may serve a notice on the other Party of its intention to formally arbitrate stating with reasonable particularity the subject matter of such dispute.  Within sixty (60) days of service of such notice, the Parties shall endeavour to agree upon and appoint a single arbitrator who shall determine the matter.  Should the Parties be unable to agree upon a single arbitrator within such sixty (60) day period, then either Party may, at any time thereafter, appoint its own arbitrator and may serve notice upon the other Party to appoint an arbitrator.  Upon receipt of such notice, the other Party shall have ten (10) days in which to appoint an arbitrator.  If either Party fails to appoint an arbitrator within ten (10) days of receipt of a demand to do so, then upon application by the Party that has appointed an arbitrator the second arbitrator shall be appointed by any Justice of the Court of Queen's Bench of Alberta.  The two (2) arbitrators thus appointed shall appoint a third arbitrator within ten (10) days of the appointment of the second arbitrator.  If the two (2) arbitrators fail to appoint the third arbitrator, then upon application by either Party such third arbitrator shall be appointed by any Justice of the Court of Queen's Bench of Alberta.  The three (3) arbitrators shall constitute a board of arbitrators (herein referred to as the “Board of Arbitrators”) which shall determine the matter.

8.4
Qualifications
Each of the Parties shall endeavour to select an arbitrator who, in its sole discretion, is qualified by education and training to pass upon the particular question in dispute and in selecting a third arbitrator the two (2) arbitrators shall also endeavour in their discretion to select a person who is qualified by education and training to pass upon the particular question in dispute.
8.5
Proceedings
The single arbitrator or the Board of Arbitrators so chosen shall proceed immediately to hear and determine the question in dispute.  The Parties shall use their respective best efforts to cause the decision of the single arbitrator or of the Board of Arbitrators or the majority thereof to be communicated to the Parties not later than thirty (30) days after the close of argument in the arbitration, subject to any reasonable delay due to unforeseen circumstances.

8.6
Questions of Law
Every submission to arbitration pursuant to this Article 8 shall contain a provision requiring the arbitrator or Board of Arbitrators, if so requested by either Party, to state in the form of a special case for the opinion of the Court of Queen's Bench of Alberta any question of law arising in the course of the reference.

8.7
Final Decision
The decision of the single arbitrator or of the majority of the Board of Arbitrators, as the case may be, shall be drawn up in writing and signed and shall, notwithstanding anything to the contrary contained in the Arbitration Act (Alberta), as amended from time to time and subject to the specific provisions of and limitations in this Agreement, be final and binding upon the Parties hereto and all Persons claiming through or under them as to any question or questions so submitted to arbitration, and the Parties shall perform and comply with the terms and conditions thereof.  Judgment upon the award rendered the single arbitrator or the majority of the Board of Arbitrators, as the case may be, may be entered in any Court having jurisdiction and thereupon execution or other legal process may issue thereon.

8.8
Costs
Unless otherwise agreed by the Parties, each Party shall bear the costs it incurs in connection with the arbitration and all other costs of the arbitration shall be borne equally by the Parties hereto.

8.9
Arbitration Act
In all respects not provided for elsewhere in this Article 8 the provisions of the Arbitration Act (Alberta) shall apply to any arbitration undertaken hereunder.

8.10
Continuing Obligations
The supply and purchase of Contract Services and payment therefore under this Agreement shall continue during the dispute resolution proceedings contemplated by this Article 8.


ARTICLE 9

NOTICE
9.1
Notice
Any notice, consent, request or other communication to be given in connection with this Agreement shall be in writing and shall be given by:

(a)
personal delivery or registered mail, postage prepaid, to the following address for the recipient; or

(b)
facsimile transmission to the following facsimile number (confirmed by a copy delivered by personal delivery to the following address) for the recipient;

addressed to the recipient as follows:

To:
 Service Provider
<address>

<city>, <province/state>, <country>

<postal code>

Attention:  <contact>

Telephone:
<phone>

Facsimile:
<fax>
To: 
Service Receiver 
10065 Jasper Avenue

Edmonton, Alberta, Canada

T5J 3B1
Attention: Senior Manager, Operations Services

Telephone: 780-412-3335

Facsimile: 780-412-3388

or to such other address, facsimile number or individual for notice as may then have been designated by the respective Party pursuant to Section 9.2.  Any communication given to a Party as aforesaid shall be deemed to have been given at the time and upon the date of the receipt at the address of such Party.

9.2
Change of Address

Any Party may, from time to time, change its address, facsimile number or individual for notice by a notice given to the other Party in accordance with Section 9.1.
ARTICLE 10
INSURANCE
10.1 Insurance Policies

In addition to being responsible for determining the appropriate type and amount of any additional appropriate insurance required as a prudent operator for performing the Contract Services, the Service Provider shall obtain and maintain in full force and effect during the Term of this Agreement and for any extended period that the Contract Services are provided, at minimum the following types and amounts of insurance (the “Insurance”), in a form and substance acceptable to the Service Receiver, with an insurance company or companies licensed to carry on business in the Province where the Contract Services are being performed:
(a)
general and/or excess liability insurance in the amount of not less than two million dollars ($2,000,000) per occurrence for bodily injury including death and/or property damage, including loss of use, blanket contractual liability and non-owned automobile; and
(b)
if applicable, errors and omission insurance in the amount of not less than two million dollars ($2,000,000) per occurrence.  Such policy shall not exclude any liability that could result from the professional errors or omissions of the Service Provider in connection with the provision of the Contract Services.
10.2
Insurance
Insurance provided pursuant to this Article 11 shall be provided in accordance with the following terms and conditions:

(a)
the Service Provider shall be responsible for payment of all premiums and deductible amounts relating to the Insurance policies.  All Insurance policies required under this Agreement shall be considered primary and not contributory with or in excess of any insurance that may be maintained by the Service Receiver;

(b)
all limits and deductibles are to be expressed in Canadian dollars unless otherwise specified;

(c) the Service Provider agrees that the Insurance required herein shall in no way limit the Service Provider’s liability pursuant to this Agreement.
(d) on request of the Service Receiver, the Service Provider shall provide a certificate of insurance signed by an authorized representative of the insurer confirming the insurance requirements under this section.  
ARTICLE 11
GENERAL
11.1
Security
If the Service Provider does not satisfy all of its obligations under this Agreement, upon request of the Service Receiver, the Service Provider shall provide at its own expense, security in the form and amount acceptable to the Service Receiver, acting reasonably, within three (3) Business Days.  The form of security may include, but shall not be limited to, a parental guarantee or an irrevocable letter of credit.  
11.2
Time of Essence
Time shall be of the essence of this Agreement and of all of its terms.
11.3
Subcontracting

The Service Provider shall not subcontract all or any part of the Contract Services without the prior written consent of the Service Receiver which consent the Service Receiver may unreasonably withhold.  In the event such consent is granted the Service Provider shall remain responsible for the proper performance of any subcontracted/assigned Contract Services as if those Contract Services had been performed by the Service Provider and shall be liable to and indemnify the Service Receiver from any losses, claims, demands, liabilities, damages, pleadings, fines, penalties, judgements and expenses (including, without limitation, legal expenses on a solicitor and his own client basis) resulting from any such subcontract or assignment and the Contract Services performed as a result thereof.
11.4
Independent Service Provider
The Service Provider is an independent contractor and not an employee or agent of the Service Receiver.  All persons employed by the Service Provider in connection with the Services shall be the Service Provider’s employees and not the employees of the Service Receiver; and while the Service Receiver may instruct Service Provider as to the objectives, timing and the results required, the Service Provider shall have full control over how it achieves such objectives, timing or results.  The Service Provider shall at all times be free to contract its services to parties other than the Service Receiver.

11.5
Further Assurance
The Parties shall with reasonable diligence perform all acts, execute and deliver all documents and instruments, do all such things and provide all such reasonable assurances as may be necessary or desirable to give effect to the provisions of this Agreement.

11.6
Amendments or Waiver
This Agreement may not be amended except by written instrument signed by all of the Parties hereto.  No indulgence or forbearance by any Party hereunder shall be deemed to constitute a waiver of its rights to insist on performance in full and in a timely manner of all covenants of each of the other Parties hereunder and any such waiver, in order to be binding upon a Party, must be express and in writing and signed by such Party and then such waiver shall be effective only in the specific instance and for the purpose for which it is given.  No waiver of any term, condition or covenant by any Party shall be deemed to be a waiver by such Party of its rights to require full and timely compliance with the same term, condition or covenant thereafter, or with any other term, covenant or condition of this Agreement at any time.

11.7
No Discharge on Termination
Any provision of this Agreement under which an obligation of one Party hereto has accrued but has not been discharged shall not be affected by termination of this Agreement, nor shall the Party liable to perform be discharged as a result of any such termination, nor shall termination prejudice any right of one Party against the other in respect of anything done or omitted hereunder prior to such termination or in respect of any right to damages or other remedies.

11.8
Enurement
This Agreement shall enure to the benefit of and be binding upon the Service Provider and the Service Receiver and their respective successors and permitted assigns.

11.9
Assignment
This Agreement shall be assignable by either Party as necessary in connection with any bona fide financings, financing leases, reorganizations and mergers but this Agreement shall not otherwise be assigned by either Party without the prior written consent of the other Party, which consent each of the Parties covenants not to unreasonably withhold.  Notwithstanding any permitted assignment, the assignor shall continue to remain liable for the performance of obligations under this Agreement unless such assignor is released therefrom by instrument in writing signed by the other Party.

11.10
Counterparts
This Agreement may be executed in one or more counterparts, each of which shall be deemed to be an original but all of which when taken together shall constitute one and the same agreement.

11.11
Termination on Sale

In the event of the sale of the Service Receiver to an unrelated Person who is not an Affiliate, the Service Receiver may unilaterally terminate this Agreement on ninety (90) days notice without penalty.  Any termination notice must be given to the Service Provider a minimum of ninety (90) days prior to the closing date of the sale.  The Parties must, after the receipt of the termination notice from the Service Receiver to the Service Provider, negotiate transitional costs and additional resources required during the termination period in good faith, but any failure of the Parties to come to an agreement on these aforementioned costs and resources will not affect the Compensation payable to the Service Provider for the Contract Services provided up to the termination date.
11.12
Exclusivity
Nothing herein is intended nor shall be construed as creating an exclusive arrangement between the Parties with respect to the Contract Services.  The Service Provider acknowledges that the Service Receiver may engage one or more entities to provide the Contract Services or services similar to the Contract Services.
[Signature Page Follows]
IN WITNESS WHEREOF this Agreement has been duly executed by the Parties hereto under their respective corporate seals attested by the signatures of their respective officers duly authorized in that behalf as of the day and year first above written.

<SERVICE PROVIDER>
Per:
 


Name:

Title:







EPCOR ENERGY ALBERTA INC.
Per:
 









Name:

Title:

